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The PETITION of Roderick Macleod of Cad- 
boll and others, ſtanding upon the roll of free- 


holders for the county of Cromarty, 


FTER the attention which in theſe later times has 
A been ſo particularly beſtowed upon that branch of 


the law of Scotland which reſpects the conduct of 
elections, and after ſo many ingenious men have 
been for a tract of years employing their talents in ſearching 
out devices for turning thoſe laws to their own advantage, it 
might naturally have been imagined that the ſtore of politi- 
cal expedients which the law of this country can furniſh, 
had been by this time exhauſted, and that the candidates of 
theſe preſent days would have had nothing more to do, but 
ſervilely to copy after the example of their predeceſſors. 

Such, however, is the fertility of human invention, eſpe- 
cially when prompted by the warm ſpirit of ambition, that 
the experience of every day demonſtrates, that many new 
devices may ſtill be diſcovered that never have been known, 
and never thought of by any former politician. Of this ob- 54 
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ſervation the petition now to be anſwered affords a very ſtri- 
king inſtanctde. 

The reſpondent is called as 438 in a 8 of 
wakening, Pibagr with a view to revive againſt him the pro- 
cedure upon a ſummary complaint, founded upon the act of 
the 16th of his late Majeſty, and originally carried on at the 
inſtance of two perſons, who are long ſince deceaſed ; a ſpecies. 
of wakening, it is believed; hitherto unprecedented in the 
forms or practice of this court. 

A petition has alſo been preſented, craving, That your 
Lordſhips would reſume the conſideration of the above- men- 
tioned complaint; and after adviſing the ſame, with the an- 
ſwers that were given in thereto upon the part of the reſpon- 
dent, would immediately grant warrant for expunging him 
from the roll of fnieh olders for the county of Cromarty. 

With regard to the merits of the original complaint itſelf, 
the reſpondent thinks it unneceſſary to ſay one word; nor 
does he think it incumbent upon him to give the petitioners 
the ſatisfaction of 'informing them upon what title it was 
that, in the year 1743, the periòd of exhibiting the complaint, 
he ſtood inroiled upon the lift of frecholders for the county of 
GCromarty. Theſe are queſtions into which the ref; - 6m 
expects that your Lordfips will not now think yourſelves at 
liberty to enter, but will, immediately upon confidering the 
nature of this application elf; determine to reject it, 25 al- 
together abſurd and incompetent. 

Your Lordſhips will therefore obſerve, that the complaint 
which is now ſought to be revived at the inftance of Mac- 
leod of Cadboll, and the other petitioners, is a complaint 
brought originally againſt the reſpondent in name of Sir 
James Mackenzie of Royſtoun, and Mr John Mackenzie of 
Highfield, both of them now deceaſed; that the com- 
— 4 was preſented to your Lerdſhips upon the 28th 
June 1743, in terms of a ſtatute which had paſſed a fhort 
time before, impowering any freeholder, within a ſhort limit- 
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ed time, to complain againſt any perſon ſtanding upon the 
roll without being poſſeſſed of a ſufficient title; and that the 
laſt ſtep of -procedure upon this complaint was upon the 5th 
June 1744. Yr 

The reſpondent therefore does, in the frft place, maintain, 
That as Sir James Mackenzie, and Mackenzie of Highfield, 
the original complainers, did not think proper to inſiſt in 
their coniplaint, or to purſue it to a concluſion, it cannot 
now be taken up, either at the inſtance of Macleod of Cad 
boll, 'or of any other perſon. That this is a general rule with 
regard to actions, whether brought in the form of an ordina- 
ry ſummons, or by way of ſummary complaint, is not diſpu- 
ted; as the rule is indeed founded both in law and in ſound 
reaſon. But, in order to obviate this difficulty, the petitioners, 
attempt to make out a diſtinction betwixt actions and com- 
plaints of an ordinary nature, and thoſe which are founded 
upon any of the ſtatutes reſpecting the elections of a member 
of parliament. | RIES rex bt 

The principal argument which the petitioners make uſe of 
in order to eſtabliſh their propoſition, is, by pointing out to 
your Lordſhips the manifold diſadvantages which would fol- 
low, if proceſles of this nature could be inſiſted in by no o- 
ther perſon but the original complainers: That as a complaint 
of this kind is not properly deſcendible to heirs, ſecing an. 
heir can pretend no intereſt in adjuſting the roll of freehold- 
ers of a county, unleſs he himſelf have the character of a free- 
holder; and as the time for bringing ſuch complaints is gene- 
rally confined by ſtatute within very ſhort limits, it might of- 
ten happen, by the death of the complainer, or by ſome o- 
ther accident, unleſs it were held that any other of the. free- 
holders is intitled to take up the complaint, and to inſiſt in it 
in his own name, that many glaring wrongs might be com- 
mitted, and yet all acceſs be ſhut. up for redreſs. | 

Although the conſequence of refuſing to allow a ſummary . 
complaint brought by one freeholder, and then "ng 
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by him, to be thereafter revived and carried on at the inſtance 
of another freeholder, were truly ſuch as the petitioners have 
here repreſented; and that, by this means, it might once or 
twice happen, in the courſe of a great many years, that a po- 
litical complaint might be obliged to be dropped, through want 
of a perſon properly intitled to carry it on to the concluſion; yet 
the reſpondent cannot perſuade himſelf, that your Lordſhips 
would think the loſs very much to be regretted. Any illegal ſtep 
taken in the courſe of an election, like every other wrong, 
ought no doubt to be redreſſed by the law of this country; 
and accordingly the wiſdom of parliament has enacted ſuch 
regulations as were thought ſufficient for inſuring that redreſs 
in every caſe where it was neceſſary: but that the legiſlature 
did not eſteem it a matter. eſſential to the welfare of the na- 
tion, that a complaint of this kind ſhould be commenced and 
rigorouſly carried on to a concluſion, in every caſe where 
there was foundation for one, is abundantly apparent from 
the whole tenor of the ſtatutes upon that ſubject. It muſt 
have eafily been foreſeen, that the ſhortneſs of the time 
within which theſe actions are always ordained to be brought 
after the wrong has been committed, muſt often put it in the 
power of a thouſand various accidents to prevent any action 
from being brought at all. 

At any rate, this obſervation of the petitioners will by no 
means apply to the preſent caſe. Mackenzie of Highfield, 
one of the original complainers, lived many years after all 
procedure upon the complaint had been ſtopped; and it will 
not be pretended, that this gentleman had not the fulleſt 
time and opportunity of bringing this affair to a concluſion, 
if he had not rather choſen to abandon it entirely. 

The petitioners have alſo appealed to the deciſion in the late 
caſe of Colonel James Sinclair and others, againſt the Ho- 
nourable Hugh Mackay of Bighouſe, where they endeavour 
to ſhow, that the doctrine maintained upon their part has 
already received the ſanction of your Lordſhips Os 
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But upon examining the circumſtances of this decifion, as 
they are very fully narrated in the petition, your Lordſhips 
will obſerve, that the caſe of Colonel Sinclair and the free- 
holders of Sutherland is widely different from that which is 
now under conſideration. Colonel Sinclair and William 
Sutherland of Sibbercroſs, the two claimants, were refuſed to 
be inrolled by the freeholders of the ſhire of Sutherland. 
The judgment, therefore, of the freeholders, refuſing to ſuſ- 
tain theſe gentlemens claims, was truly the act and deed of 
the whole body of freeholders ; and although Mackay of Big- 
houſe was the only perſon cited. as defender in the complaint 
that was brought by the two claimants, agreeable to the 
terms of the ſtatute, which in, order to ſave the expence of 
ſerving a complaint upon every one of the freeholders in a 
county, appoints only, that it ſhall be ſerved againſt the per- 
ſon upon whole objection the claimant was refuſed to be ad- 
mitted; yet the whole other freeholders had the ſame intereſt 
with the objector to ſupport the deciſion ; and upon his with- 
drawing an objection, your Lordſhips thought it but rea- 
ſonable that the other freeholders ſhould be allowed to ap- 
pear for their intereſt, and to take up the defence of their 
own judgment in his place. But in the preſent caſe, the re- 
Tpondent, at the date of this original complaint, ſtood upon 
the roll in the ſhire of Cromarty, by virtue of a judgment of 
the whole freeholders. The only perſons who pretended to 
quarrel or attack his title, were thoſe two perſons at whoſe 
inſtance the complaint was brought. All the other frechold- 
ers who did not complain, muſt be ſuppoſed to have been 
perfectly well ſatisfied, and to have acquieſced in the reſpon- 
. dent's title as a good and valid one. It does not appear, 
therefore, that either Cadboll, or any other freeholder ſtand- 
ing upon the roll at that time, can pretend, that he has ei- 
ther an intereſt or a title at this diſtance of time; ſeeing it 
muſt be preſumed, from his not joining with the complain- 


ers, which he had full opportunity to do, that he concurred 
with 
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with the body of the freeholders, who had no objections to 
keeping the reſpondent upon their roll. 
The reſpondent does, in the next place, maintain, That al- 


though Cadboll and the other perſons were tiot now attempt- 


ing to take up an action commienced at the inſtance of perſons 
long fince deceaſed, but had themſelves been parties to the 
original complaint; yet that the length of time fince that 
complaint was deſiſted from, and the ſubſequent acquieſcence 
of all parties concerned in the reſpondent's title, would be a 


ſufficient defence againſt allowing it to be again revived. 


In the ſtatute upon which the complaint brought againſt 
the reſpondent was founded, and in all the other ſtatutes 
which have been enacted upon this ſubject, the court of ſeſ- 
ſion is appointed to proceed in a ſurmmary way to hear and 
determine upon ſuch complaint ;3* and in one particular 
caſe it is ordained, that the proſecution ſhall be © carried on 
„ without any wilful delay ;” although the Ilegiſtature has 
indulged parties who apprehend that any wrong has been 
committed in the conduct of an election, with the liberty of 
complaining; however, it appears evident, from the whole 
ſtrain of theſe ſtatutes, that the intendment of the legiſlature 


was, that ſuch complaints ſhould be confined within very 
narrow limits; and that unleſs they were not only commen- 


ced within the time appointed, but alſs ſpeedily brought to a 
concluſion, they ſhould for ever after be put ro ſilence. 
The reſpondent does not ſay, that the law has eſtabliſhed 


any expreſs rule of preſeription, declaring in what number 


of years a complaint of this kind, if not followed out, ſhall 
be held to be extinguiſhed; but he maintains, that where a 
party, after bringing ſuch a complaint, has allowed it to lie 
over for a conſiderable tract of years, he muſt, from the nature 
of the thing, be preſumed to have relinquiſhed it altogether. 
What number of years will be ſufficient toinfer this preſumed 


dereliction, muſt be determined according to the circumſtan- 
ces of the caſe. With regard to the particular caſe of this re- 


ſpondent, 
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fpondent, it is now upwards of twenty years ſince the com- 
plaint now ſought to be revived was abandoned by the per- 
ſons at whoſe inſtance it was originally brought; and, during 
all that time, the reſpondent has ſtood upon the roll, has vo- 
ted at elections, and exerciſed every other privilege competent 
to a freeholder, without any challenge being ever made to his 
title upon the grounds contained in that complaint, till the 
Michaelmas head- court held in November laſt. Nor can it be 
pretended that this acquieſcence of all parties concerned a- 
roſe from the want of-a perſon legally intitled to carry on the 
complaint.. John Mackenzie. of Highfield, one of the com- 
plainers, lived for more than ten. years after the laſt ſtep of 

procedure that was taken in the complaint itſelf. . | 
Here therefore is a ſufficient proof, that the action againſt 
the reſpondent has been long fince relinquiſhed by the perſons 
who brought it; and that ſuch dereliction has been approved 
of, and the validity of the reſpondent's title acquieſced in by 
the whole other freeholders. It will not be denied, that an 
expreſs approbation of the refpondent's title, and a diſ- 
charge of any. complaint againſt him, granted by any 
one freeholder, would be ſufficient to bar that parti- 
cular freeholder from challenging the ſame in time  co--- 
ming. And the refpondent takes it to be an eſtabliſhed ' 
rule, that in a caſe of this kind, a conſent inferred from 
ſuch ſtrong circumſtances, and declared rebus. ipfis et 
factis, will have the ſame effect to ſecure his title from chal- 
lenge, as a conſent formally expreſſed in words or writ, 
would have had. This obſervation, it is believed, would a- 
lone be ſufficient to exclude Cadboll, who, it appears, was a 
freeholder at the time when this complaint was preſented, 
and who has been for more than the ſpace of twenty years e- 
qually well intitled to take up this complaint, as he is at pre- 
ſent. As for the other petitioners, their names ſeem to have 
been put in there rather by way of ornament to the petition, 
or with a view of publiſhing to the world their n 
| B 2. red 


red digpities, than from any proſpect of heir giving che leaſt 
aid or aſſiſtance to the cauſe itſelf. 

The argument which the reſpondent is now maintaining, 
with regard to the duration of fammary complaints in elec- 
tion- matters, applies more ſtrongly to the particular caſe of 
thoſe very complaints, which, . like the preſerit, were founded 
upon that clauſe of the act of the 16th of bis late Majeſty, 
whereby any freeholder was impowered, at any time betwixt 
the date of the act, and the iſt of December 1743, to enter a 
complaint to your Lordſhips againſt all ſuch perſons as were 
at that time ſtanding upon the roll without ſufficient titles. 

It happened, as might naturally have been expected, that 
immediately after paffing this act, a great variety of com: 
erf founded upon the above-mentioned clauſe, were pre- 

ented to your Lordſhips, from almoſt every one county in 
Scotland. The principal purpoſe. of theſe complaints ſeems 
to have been, to oblige the ſundry freeholders to produce 
their reſpective titles, to be ſtrictly examined into, in order 
that where- ever there was the leaſt ſuſpicion againſt a free- 
holder's title, the time limited by ſtatute might not be 
allowed to elapſe. It happened in many caſes, that the com- 
plainer, either upon production of the defender's titles, or 
in ſome other manner, was convinced that his ſuſpicions had 
been groundleſs; and when this happened, the defender was 
ſeldom at the trouble of obtaining an abſolvitor; the com- 
plaint was only allowed to lie over, as the preſent has done, 
without being farther inſiſted in; and was underſtood by 
all parties to be entirely departed from. The reſpondent, 
upon inquiry, finds, that in one fingle office there are com- 

laints entered, about this period, againſt upwards of twen- 
ty perſons ſtanding upon the roll of freeholders, which have 
been allowed to lie over in this manner, without having ever 
received a final determination: and there is no doubt that, 
upon inquiry, an equal number would be found in all the 
other offices. The reſpondent need. hardly ſuggeſt to your 


Lordſhips, . 
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Lordſhips, what a plentiful ſource of trouble and litigation 
would be here opened up, if your Lordſhips were to find 
that all theſe numerous complaints, which are now lying 
dormant in the ſeveral clerks offices, and have been long ſince 
abandoned by the original complainers, and forgot by the 
defenders themſelves, might now be reſumed, at the inſtance 
of any one freeholder, whoſe political views ſhould render it 
convenient for him to have them revived. 

There is one circumſtance in the conduct of Macleod of Cad. 
boll, ſtated in this petition, which ſufficiently explains the ſenſe 
which he himſelf; till of late, entertained of this matter. In 
1753, about eight or nine years after the complaint at the in- 
ſtance of Sir James Mackenzie and Mackenzie of Highfield had 
been entirely dropped, when a new political conteſt had again 
rendered it neceſſary to make ſome efforts for having the re- 
ſpondent expunged from the roll, objections were lodged againſt 
him, in the names of Macleod of Cadboll and Mackenzie of 
Highfield, founded, not upon defect in his original title, which 
was the plea maintained in the ſummary complaint, but craving 
that he, and the other defenders in the complaint, ſhould be 
turned off from the roll, © upon account of an alteration in theic 
« circumſtances ſince they were inrolled, the eſtate of Sir Wil- 
liam Gordon, in the county of Cromarty, from which they 
derived their right to vote, having been, ſince the period of 
their inrolment, as the objectors ſaid, diſpoſed of at a judicial 
fale. If Cadboll, or the able counſel by whoſe aſſiſtance he 
was at this time directed, had ever once imagined that the pro- 

ſitions now maintained by him were in the leaſt degree tenible, 
and that the former complaint might be again revived, either at 
the inſtance of Highfield, one of the perſons who had preſent- 
ed it, after having been ſopited for ſo long a time, or at the in- 
ſtance of Macleod of Cadboll, one of the frecholders who had 
never complained, theſe gentlemen would never have uſed the 
circuit of lodging objections againſt the reſpondent, proceeding 
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upon an entirely different medium; nor would they have ta- 
ken the trouble of entering a complaint to your Lordſhips, a- 
gainſt Sir John Gordon of Invergordon, for omitting to hold a 
head- court; alledging, amongſt other things, that by this means 
they had been deprived of an opportunity of having theſe objec- 
tions fairly diſcuſſed. And if an application for reviving the 
ſummary complaint was thought improper in the 1753, much 
= will your Lordſhips judge it incompetent when brought in 
the 1766, 

It is hoped, therefore, that your Lordſhips will have no dif- 
ficulty to pronounce a judgment, refuſing the prayer of this pe- 
tition, and finding the petitioners liable in full expences. 


In reſpect whereof, &c. 
ROBERT BLAIR. 


